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Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

~ 3TU 31lgri, 4)a UTT zye, 3151Tar-Ir ~l'9icR'll&1£J ~ \l'fffi ~~:
34/D2008-09 ~.-jjcfj : 17-12-2008 ~~

Arising out of Order-in-Original: 34/D2008-09, Date: 17-12-2008 Issued by: Assistant
Commissioner,CGST, Div:Kalol, Gandhinagar Commissionerate, Ahmedabad.

ti" ~4"1 C"1 cfHif ~ l,I fa cl I ctT cnT ..,-p:r ~ "CRTT

Name & Address of the Appellant & Respondent

M/s. Windsor Machine Ltd

al{ anfkr gr 3r#la mr oriits 3rra aar & at a mgr # ,f zrenRenf ft
<al TT; #em 3rf@art at 3r4ta IT "T'fra=rn- ~-~ cir{ ~ t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

97rd 7alqr gterur 3m)a. :
Revision application to Government of India :

(1) a#4ha 3qra yea. 3rf@fr, 1994 #t errr siafa f aarg mg mt#i a i
qalarr err cm- Bq-1:fRT cfi. 'l,l'QFf 4'<'°gcb cfi 3tc=rfc:r gTterur am4aa '3ra fra, and val,
fclm Ji?IIC"lll, m fcr:rrr, at)ft +if, #ta tu raa, ira rf, { Rec#t : 110001 crn
cf51" \JlFlT~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-_section (1) of Section-35 ibid :

(ii) Zfft 1=flc'f cf5f mfrr a hit zrf ala a faft •f!0-slJII'< m 3f=lf cbl'<'(QI~
if ZfT fcITT:fi' qosrur qa rosrrme a ura g; sf if, ZfT fcITT:fi' •f!O-SIJII'< ZfI ~ if
ark a fcITT:fi' cb I '<i!sl I tj if m fcITT:fi' 'tj 0-s I JI I'< if 'ITT 1=flc'f at 4fura g{ st I

(ii) In case of any loss of .goods where the loss occur in transit. from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) sna ans fa4 rz za gar PlllHaa l=fTcYf 1:R -.:rT l=fTcYf cfi RlPil-lf01 -tf '34<-1'1~1 ~
ace ma R 3Ill ycd 1¾cma ii Gt nra # are fa#tz u rt # Pl£J1R'!a}. .»--..el ,
(b) In case of rebate of duty of excise on goods exported to any country or territory 6LifsiaE/:~;\
India of on excisable material used in the manufacture of the goods which are ekorted to any
country or territory outside India. ;:s° ~ . ·., ! 2

~ '. - -·' .., ~% 0-,1 . • (•~.L :ii
¢· "%,"""o , «a
s ·2

*,



... 2...

(Tf) -,ffe; ~ qi[ 'f@R f<l,,z fiAr "fR<f -,I; ~ (.'fi:rrn m "[cFl <ITT) mm fll,,JT Tf,ri '

l=flc1"ITTI
(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

tT ~ '3c'Ltlctrl ~ '3c'Ltlct'i ~ cB" 'f@R cB" ~ \JTI" ~ ~ l=fR:f ~ ~ ~ 3Tl"x
~ ~ Gil g en vi fr qarf@ snzgr, sr#ta # gr ufa err·~ LR m
ar a fa 3rferfm (i.2) 1998 m 109 &Rf f.-1~ctfl ~ TfC!" "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ah@tu snr«a zea (srft) Par4a, 2001 cfi A<TB 9 siaifa Raf{e qua izr
~-8 ll at 4fat , hf a2 a uf am2 hf fa#a fl mu # ft pea-3zr -qa.'
3rft a? at t-at ,Raii # mrr fr am4aa fan urt a,Rg1 Ur# rer Tl $. TT
~x_,«:J~~~ ~ 3Wffl m 35-~ faff # # gram # qd # ~~ €r31R-6 ~ cti- ffl
ft et# afeg1The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) 83,aw ama egg«so@8,,V 0#tr 4Tar uTg 3ii ur iaaaH crrmf Xi "G<:ITctT l:!I m 1000/- Cf)I '-PJ'<l ~ Cf)I

GIg IThe revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

ft zqca, tr snra grcs vi a1a ar4#tu mrzmf@raw a 4f3rf)e
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(4) #€ta qr<a zrca st@rf, 1944 cBl" tTRr 35- uo6ff/35-~ siafa
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

afaRaa qR&a 2 («) a aarg 3rar a 3rcara #t a4ta, sr4ht #aa i ft
~, ~ '3<:l\ I ct-i ~ -qa.' flq 1a ar4#lr +nnf@rau (Rrec) t uf2a fr 9~at,
3H3lictlcillct if 3it-20, qea zrRaza qr4log, 3nutr, ii4Iara--380016. Q

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal : · ··
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) #ta sra yca (sr@ta) fatal, 2oo1 #t err o # siafa qua y-3 ferfRa
fag or4al 3741R)a nm1f@raii 6 nr{ arf a fas r@ f; mT an# #t a ufzii if
~~ ~ c#1- .:riiT, mM cti- l=fiiT 31ft -wrrm -rrm ~~ 5 crrmr m ~ WB t emf
6T; 1000/-- pl au#t @tfy srj sn zrers 6t .:riiT, mM c#I" .:riiT 31ft -wrr:IT ·Tnr uifn
~ 5 crrmf .m 50 crrmf cfcb'. m m ~ 5000/- #tr haft ±tftt si sn zycco # .:riiT,
~ cti- l=fiiT 31ft -wrrm -rrm ~~ 50 crrmr m ~ "G<:ITctT t agi T; 10000/- pr
~ mlfr I c#I" ~ ~il31<1cb -<fui-R-1-< a atf#a aa yrs # xi)Cf # ~tT c#I" u=n<) I "[!6

7re Pent a fa4t If If~an a # ?a #6t galml st
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- an~~Rs;1t0;900/
where arnount of duty/ penalty/ demand / refund Is upto 5 Lac, 5 Lac to 50 Lac and abo11.e~so·t~. . t . ./ ....__ .... ?

respectively m the form of crossed bank draft in favour of Asstt. Registar of...-a 12ifanch of·)· n'~·J ,, I •/'0
I.,.: ; I ! _)l
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the,Ttibunal is situated

(3) <1~~~if cITTf ~ ~ ar mra zh ? at rel prsirg#t cjjT gar srja
ir fan tar aReg gr TzI cfi st gg fl fa frat rat af a a a fag zunferf 3r4tau
znznf@rau at ga or4la a.a4aa at va on4ar fhu \rf@f % I

In case of the order covers a number of order-in-Original, fee. for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be,. is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·z1r1rcz z,ca arf@fr 197o zrenr igi)fer at~-1'cB" 3RJTffi ~t.Tffur ~~
sqq tar zu 3rat zqenfenf [ofqf@rat a 3rat r@rm #t ya #R #

6.6.so ha a arzrcru grca faz cam it aR@I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under sc!,~duled-I item of

. the court fee Act, 1975 as amended.

(5) ~ 3ITT"~ l=JTlwfT cITT PJzj-5101 ffl arh fuii at ail ft en ':}Jlcf>~d fcn<:rr \JITfil %
it ft zca, tu swaa zrc vi hara srqlRr muff@raw (aruffaf@) RWT, 1982 lf
~ % I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar area, h.&ta 3ua areas vi -Hcllch{ 314')(>1"14~ (ft1f8ct) ct "ITT<i~ ct diTcfR>IT CR"

h.ta 3=u area 3rf@)era, &&yy fr arr 3sq a#3ia frzr(«izn-) 3@fez12(2ey &@

viz 2s) feai: ·€.o.28y 5it 46 fa7fr3#f@01#, &&&y fr rts h 3irfa ara at f rap&r
al{&, aufr #ra qa.fr sm aear 31fear4 &, arrf fa zr err h3iia sm #5a a1ft
3r)f@a2aufrar ailsu 3rf@arzt
h.4lza '5eu area vi para h 3iaafaaw faratai fearnf@

(i) m 11 ti-ct~~~
(ii) ~~$<>fl"~ cJR,@ "{ITTT

(iii) Mdc crrcm· R-l4cF1lcJ(>l1 a fGra G h 3iaifa 2zr vu#

» 3m71 arr# zrz fhsrarrhmane far («i. 2) 3rf@1fr#, 2014h 3Gsqa fnit 3r41tr uf@arth
tf<R"8J fearueftrerr3r5#f "Qcf 3-lQffi" cm-~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act; 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous. Cenvat Credit taken;
'(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

· ➔Provided further that -the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) s an2rhur 3rfqnf@aurhmarsri err 3rerar areas znavRa(Ra ztaanfr az Qr
in 10% 2prateru 3it szihaavfaf@a laaaush 10% 1aau fr srairl . - · ·, -~ · ' ~ r.jy

. ..... / -····-,.-:\.
(6)(i) In view of above, an appeal against this order shall lie before the lifilbp6al on _- \\\
payment of 10% of the duty demanded where duty or duty and penalty are in d;is~ute,, or·.. ! 3 J
penalty, where penalty alone is in dispute." t \ ·- <' //:"'2.. ..s.
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ORDER-IN-APPEAL

F.NO.V2/83/GNR/2018-19

This order arises out of an appeal filed by Mis. Windsor Machines Ltd.,

Plot No.6&7, GIDC, Chhatral, Taluka-Kalol, Distt. Gandhinagar (in short

'appellant') against Order-in-Original Nos.34/D/2008-09 dated 17.12.2008 (in

short 'impugned order') passed by the then Deputy Commissioner, Central

Excise, Division Kalol, Ahmedabad-III (in short 'adjudicating authority').

2. Briefly stated that the SCN dtd.15.04.2008 was issued to the appellant for

wrong availment of Cenvat credit of service tax paid on CHA and C&F services
for export of goods during the period from 2004-05 to 2006-07 as these services

had no nexus with the manufacture and clearance of final product from the place

of removal being not 'input service' as defined in Rule 2(1) of the Cenvat Credit

Rules, 2004. This SCN was adjudicated by the adjudicating authority vide

impugned order disallowed the Cenvat credit of Rs.67,229/- under Rule 14 of the

Cenvat Credit Rules, 2004 read with Section 114 of the Central Excise Act,

1944; ordered for payment of interest under Section 11AB ibid; imposed penalty

of Rs.67,229/- under Rule 15 ibid read with Section 11AC ibid.

3. Aggrieved with the impugned order, the appellant filed the present appeal
wherein, inter alia, stated that:

> In case of export, the place of removal is port. As such, service of CHA
and C&F Agent provided at port are covered under the inclusive definition

of input service.► As per Board's Circular No.91/8/2007-ST dated 23.08.2007, the place of
removal is extended to the destination point and rely upon case laws viz.
CCE, Rajkot Vs. Rolex rings Pvt. Ltd-2008(230)ELT-569 (Tri.Ahmd.) and
CCE, Rajkot Vs. Adani Pharmachem Pvt. Ltd.-2008(12) STR
593(Tri.Ahmd.).

> The adjudicating authority has not given any reason for imposing penalty
under Rule 15bid nor any guilt with respect to ingradient of Rule 15 ibid or
Section 11AC ibid and rely upon case laws viz. Dugar Tetenal India Ltd.
Vs. CCE, Jaipur-2002(147)ELT-578Tri. Del).

4. Personal hearing in the matter was held on 28.08.2018. Shri Vimal A.

Thakkar and Shri Vishal J. Patel, authorized representative, appeared on behalf

of the appellant and reiterated the grounds of appeal.

5. I have carefully gone through the appeal memorandum, submissions

made at the time of personal hearing and evidences available on records. I find
that the main issue to be decided is whether the appellant is entitled to Cenvat

credit of service tax paid on the CHA and C&F services av.ail - therwise.<1,°
Accordingly, I proceed to decide the case on merits. •
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6. Prima facie, I find "that the appellant has availed Cenvat credit of service

tax paid on CHA and C&F services availed for goods cleared for export. This

fact is not in dispute. The adjudicating authority disallowed said Cenvat credit

and confirmed the demand on the ground that said services are not 'input

service' as defined in RL)_le 2(1) of the Cenvat Credit Rules, 2004. Hence,

aggrieved with the impugned order, the appellant has preferred the present

appeal. The period covered in the present appeal is from 2004-05 to-2006

07.

7. In this regard, I find that the case was kept in abeyance since issue

involved was already settled by this appellate forum vide OIA No. No.82 to

85/2008(Ahd-lll)CE/KCG/Commr(A) dated 04.09.2008 passed in case of M/s.

Deepkiran Foods Pvt. Ltd., Dantali. But this OIA was challenged by the

department before the CESTAT, Ahmedabad. The CESTAT vide Order No.

A/1493-1508/WZB/AHD/2011 dated 18.08.2011 rejected the departmental

appeals on the basis of Larger Bench decision of the Tribunal in the case of ABB

Ltd. Vs. CCE & ST, Banglore [2009(15) STR-23(Ti.LB)]. In the appeal before

the High Court of Karnataka, the Hon'ble Court upheld the decision of the said

Larger Bench of the Tribunal. As against this order of the High Court of

Karnataka, the department filed Civil Application No.11402/2016 against ABB
Ltd. before the Hon'ble Supreme Court of India. Similarly, the department had

also filed Civil Application No. 11877-11884/2016 against said M/s. Deepkiran

Foods Pvt. Ltd. which were tagged with Civil Appeal No.11710/2016 filed by

CCE, Belgaum Vs. M/s. Vasavadatta Cements Ltd. The Hon'ble Supreme Court

of India vide judgement dated 18.01.2018 [ reported in 2018(11) GSTL-3 (SC)]

or the subject matter has categorically discussed the words and phrase "from the

place of removal" as it stood in the definition of 'input service' in Rule 2(1) ibid

prior to amendment w.e.f. 01.04.2008 and dismissed the departmental appeal.

As a result, the said order of the Larger Bench of the tribunal in case of ABB Ltd.

attained finality. However, I find that in the instant case, the issue involved is

availing of Cenvat credit of service tax paid on CHA and C&F services for goods

· cleared for export. I find that in catena of judgements of higher appellate forum, it
is catagorically held that 'place of removal' shall be port/lCD/air-port, as the case

may be, for the goods cleared for export. Hence, the services of CHA and C&F

availed shall necessarily constitute 'input service' and the assessee shall be

elgible for availng Cenvat credit of service tax paid on it.

Following the ratio of this judgment of the Hon'ble Supreme Court of India,
I hold that the appellant is eligible for availir.i~ri~~n~at credit of service tax paid on

CHA and CF services avaned tor e6#4jMna accordingly alow the

%4a t
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appeal filed by the appellant with consequential relief, if any, as per law and set- ii

aside the impugned order.

The appeal filed by the appellant stands disposed of in above terms.

""3i"
..-"

('31TT !?W)
a#£tr# rue (sifter)

ot.;ei .08.2018

Atte
l'

(B.A. atel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:
M/s. Windsor Machines Ltd.,
Plot No.6&7, GIDC, Chhatral,
Taluka-Kalol, Distt. Gandhinagar.

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Asstt. Commissioner, CGST, Division Kalal.
(4) The Asstt. Commr(System), CGST , Gandhinagar.

(for uploading OIA on website)
Guard file
P.A. file.
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